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REMARKS 

I. The Examiner's 1 12 Rejections 

The Examiner alleges that Claims 1 to 3, 7, 9 to 19. 23, 25 and 26 fail to particularly point out 
and distinctly claim tlie subjecl matter of the present invention for a number of reasons each of which is 
addressed printarily in the order of appearance in the office action. Claims 1, 7, 15 and 16 contain term, 
"sterol-based," and according to the Examiner, ihe metes and bounds of the claims are rendered 
indeterminable by this term. Applicants have referred to page 4 of ihc specification, wherein at lines 5 lo 
6, sicrol-based surfactants are described as including cholesterol, phytosterols, or derivatives of 
phytosterol. "An applicant has a right to define what he regards as his invention as he chooses, so long as 
his definition is reasonably distinct, and supported by an enabling disclosure, as required by the first 
paragraph of 35 If.S.C. 1 12." Ex parte Ohsumi, 21 USPQ2d 1020, 1024 (BdPatApp&Int l99l)(Markush 
claim is employed when there is no commonly accepted generic expression commensurate in scope with 
the field covered); see In reHamu^ch, 631 F.2d 7 16, 206 USPQ 300 (CCPA 1980). One of ordinary skill 
in the art understands what "sterol-based" means as its meaning is commonly known and it is supported 
by the present specification. However, in the interest of furthering the prosecution of this application. 
Applicants amend the claims lo specifically point out what the sterol-based .surfectant emulsificrs are, 
and therefore. Applicants request that these rejections be withdrawn, 

II. The Examiner's Rejection under 35 U.S.C. S 103 

In the present Office Action, Claims 1, 2, 7 to 1 1, 14 to 17, 21, 23, and 25 remain rejected under 
35 U.S.C. §103 as being unpatentable over U.S. Patent No. 5,567,420 issued to McElency ct al. ("the 
'420 reference"). Applicants have amended the claims to clarify the compositions of the present 
invention which are gel-types and not exactly the same as the gels described in the '420 reference 
regardless of whether it is a non-emulsion or an emulsion. The '420 disclosure makes no mention of a 
non-cmulsion mousse-textured composition containing alkali salts of fatty acid esters like that of the 
present invention in either its working examples or its .-specification. Therefore, the '420 reference fails lo 
teach or suggest a non-emulsion mousse-textured composition with alkali salts of fatty acid esters. 

Under 35 U.S.C. §103, a case of prima facie obviousness requires, inter alia, that prior art 
references when combined teach or suggest the claimed subject matter to one of ordinary skill in the art. 
In re Vaeck, 20 USPQ2d 1438, 1442 (CAFC 1991); h reRinehart, 531 F.2d 1048. 1051. 189 USPQ 143, 
147 (CCPA 1976). .Applicants submit herewith a copy from the March and April 1987 CTFA ("the 
CTFA document") describing formulas for mousses, the April 1987 CTFA is cited by the '420 reference. 
It is noted that in each CTFA document an alkali metal salt in combination with .substantially no oil is not 
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taught or suggested, and thus, the '420 reference fails to teach non-emulsion mousse-textured 
compositions as described in the claims of the present invention, as amended. Therefore, one of ordinary 
skill in the art would understand that the *420 reference faUs to teach or suggest the present invention, as 
amended, of a non-emulsion mousse-textured composition containing substantially no oil and containing 
an alkali salt of a fatty acid ester. Applicants request tliat the obviousness rejection based on the '420 
reference be withdrawn. 

In addition, the Examiner finds the present invention obvious in view of the ^420 reference or the 
*049 reference in combination with U.S, Patent No. 5,424,070 ("the *070 reference"). Claims 3, 18» and 
23 of the present invention describe a fatty acid that is in particular behenic acid or an alkali metal salt of 
behenic acid (e.g.. sodium behenate). The ^070 reference teaches transparent clear stick compositions 
and fails to remedy- any of the defects in the *420 and the *049 references, and in paiticular, fails to 
motivate one of ordinary skill in the art to substitute the fatty acid soaps of the ^420 and '049 references 
with those taught in the '070 reference because the transparent clear stick of the *070 reference is unlike 
the '420 and the '049 compositions. The qualities and capabilities of a fatty acid soap as a gelling agent 
for a stick product is quite different than the presence of a fatty acid soap in the compositions of the *420 
and the '049 references as an emulsifier. For example, the disclosure of fatty acid soaps in the '420 
reference at column 6, lines 25 to 31, are to enhance the blending of ingredients, and not as the *420 
gelling agent. 

Similarly, the *049 reference fails to teach or suggest stick compositions, and therefore, one of 
ordinary skill in the art would not expect reasonable success making the '049 compositions with the 
gelling agent of the '070 reference. Further, as previously explained, the '070 reference does not teach 
that any fatty acid soap is equivalent or suhstttutable, especially when makmg different types of products, 
i.e., a gel versus a stick; The Examiner has failed to provide the source of this alleged disclosure. The 
compositions of the present invention, as amended, arc non-emulsion mousse-textured compositions 
containing an alkali salt of a fatty acid ester and containing substantially no oil. The other components of 
the mousse-textuied compositions are an aliphatic polyhydric alcohol, a sterol-based 
surfactant/emulsifier, and water. The compositions taught in the *420 and the '049 references are unlike 
that of the '070 reference, therefore, unless one was making a stick product, there is no motivation for 
one of ordinary skill in the art to make the combination asserted by the Examiner, And, even if one were 
making a stick product and made the substitution suggested by the Examiner, one of ordinary skill in the 
art would not expect to produce the present compositions having the mousse-lexmre. Stick compositions 
are distinct from mou-sse-texnired compositions, and one of ordinary ski I lin the art would recogriize the 
difference between the two. As presented above, the '420 reference, alone or in combination with the 
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'070 reference, fails to teach or suggest the present invention because they fail lo teach or suggest a 
mousse-textured composition containing substantially no oil and containing an alkali salt of a fatty acid 
ester, and Applicants request that the §i03 rejections be withdrawn. 

CONCLUSION 

In view of the arguments presented above in the present submission, the claims arc believed to be 
in condition for allowance, and issuance of a Notice of Allowance is respectfully solicited. 



Respectfully submitted. 



Date: Q^f zL /qZ- » CI ^ 



Dorene M. Price, (Reg. No. 43,018) 
Estee Lauder Companies 
125 Pinelawn Road 
Melville. NY 11747 
(631)531-1194 
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MARKED AMENDMENTS 

1 . (Amended) A non-emulsion topical [gelj mousse-textured composition comprising an aliphatic 
polyhydric alcohol, an alkali salt of a fatty acid ester or an amine salt of a fatty acid ester, a 
[carbohydrate-based or] sterol-based surfactanryemulstfier se lected from the group consist ing^of 
cholesterol, phvtosterol and derivatives [or combination! thereof, water, and substantially no oiL 

7. (Amended) The composition of claim 1 [in which the] further comprising a surfactant/emulsifier that 
is carbohvdTatC'b a_s^ [sterol-based], 

8. (Amended) The composition of claim 7 in which the surfactant/emulsifier is [cholesterol or a 
phytosterolj selected from the group consisting of FPG-2Q mcihvi tilucose ether, PPG-20 methvl glucose 
distcarate. methvl giuceth 10. methyl gl u ceth 20. glyceryl monostearate, su c rose distearate. or PEG 120 
methvl glucose d i oleate. in place of PPG-20 methvl glucose ether . 

15, (Amended) A non-emulsion, topical [gel] mousse-textured composition comprising 

(c) from about 10 to about 40% of an aliphatic polyhydric alcohol; 

(f) from about 1 to about 15% of an amine salt of a fatty acid or an alkali metal salt of a fatty 
acid; 

(g) from about I to about 10% of a sterol- [or carbohydrate-]based surfactant/emulsifier selected 
from the group consisting of cholesterol, ohvtosterol and derivatives thereof : 

(h) from about 20 to about 60% of water; 
the composition containing substantially no oil. 

16. (Amended) The composition of claim 15 comprising 

(e) from about 10 to about 25 % of an aliphatic polyhydric alcohol; 

(0 from about I to about 6% of an amine salt of a fatty acid or an alkali metal salt of a fatty 
acid; 

(g) from about 2 to about 6% of a sterol- [or carbohydrate-]based surfactant selected from the 
group consisting of cholesterol, phytosterol and derivatives thereof : 

(h) from about 20 to about 60% of water, 

the composition containing substantially no oil. 
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21. (Amended) The composition of claim 15 [in which the] further c»n,nn.^.T . . surfactant/emulsifier 
ikLis [cholesterol or a phytosterol] selected from the >tout, con.v.tir.p PPn,2Q methvl .In.... ...^ 

PPG^ethYl Rhieo.se distear^te mrlhyl Hnrrrh 10 mnthylAluceth 20. irlvc.rvl ^.nnc...„., 
distearate. or PEG 120 methyl glucose dinlni^f.. 
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Mousses BEST AVABLAiLE COPY 



pinetHyi * PA8A ethyl ., cet^rV id ^tMnl'um tosiyJate ' ii 4 
jtionU 5 aftst;ahtlve..UV' absorb it is 'tJesigned. 

f priii&cp h^l b.. f rdm*. U6v'. .ri'<| littdn , 




teairyl alcohol (and) ceteareth-20 
fProiflUlqen- 0) (8). ■ ' | 



etrij^l. . fjABA. e.thyl . cetfearvJdlmonluin tosylate 
&SMlpV S370) (5) " . . ' 



1. 

/set; a. 

17.5 
0.5 



feicedure : Coifnbine a1 V, ingredients and., heat- tP 70-. 

C. ifiin MTlt^^ liftif drm., CqqI Ulth mixing to roam 
Sperature ahd fvli, 35% concentrate ant* 53S pro- 
t. A-46- . 



fetonverfHnt- ndiri'sV f brtttulatlon .'Ts ^fiuHi f ted with . 
^fre1JiH£5? ahd UV :v>5r6tict16p' against 

her 'CiitiMicyll ■■o.c;tan^^^ anil life anti-irif lanroatory' 



TTia convenient, mousse^ ^IrmiiUt'l^ 

c^teareth-25 g^Ves . broad,-. .^nitect'lon Vagatt^t .aV^^^^^ 
. * and UV&, v^fU:._st1;.ir;*raamtia.to.l^ 

the catftaryV '6i:tari[»oate .and- W. aht^-inf^tarnmato.rv ' of; 
'.' the bisabolol . : - ; " . 

Cet«aroth-25 (Cremdph6r;A25) (21) * ' t.O' 'y. 

Cetearyl octanoaLe (Luvltol. EHO) <-20 ,3.0 

Stearic acid * a.O. ■ 

. Cetyl.alcohoT' , l.p 

Caprylit/capric triglycflrtde (Miglya-T. 812'). (ZZ) ZiC - • 

Bisabnlol (t)^-l)i5'abQibrrdC. i'V) 0.2. 

8en;;QphBnona-3 (Uvinui «40) (21) ;3lO 

. BeRzpphenoner-4 (Uvi/iul MSqO) (21) 3-0 

' Propylene glycol- • . 

(1,2 PrQi|^yrep|.e Glycol USP) . (21) 2.0 

Triethano limine (Trietbaopl amine Pure C) (21) . V..6 

Preservative. • 0.5 • 

Perfinre a, 3 • 

. : , • IB T .v:'/ '. 

Procedure : Mix together the oil' phci'se;. Wjiidirtg "tbW 
. .. ?niuii:1fi€sr ai)d..,t»i^ benizopheno.nB-3.. and .Heat* tb. ilS'C-Vi'. ■. 
. Mix. ■s,epihate3y *;the.,i;iater^^ 

. 0tteno'nB-4 ana tr1ethan<iiaft1ne . and heat. tb-75*C';V|Tfi«^fi"'-: 
• add tha wd te rV phase fe: 1;*>e -ai \ phase ; wii'lle /stjjrrl rifg ' . - ' • 
tho rdugh 1 y.; itXr -Wlrii te;, . cjqd Uhg" to room . ' tejigi e.rat^are ; ■ 
. Add the;- perf liitt* afid prese'rvat 1 ve , Pr^sUrl ze *' 'ifterv.. - • ■. 
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fi jjtiii: ii 'finely blended facial .;mi^1f which- has an ex- 
I c«n^al^Vt j^SMeiiing <?^t^fet;$:-: W1 ttiiri five -, rnlhut^s. The 
4 s^i ^' -i^tw^a* ^ teay eis" ' a'': tfTeaiiiW't ? Jtii» ' .1 ; even,:: after? 
i. ni:rp;til^:-''fhe •aSbJratfaiinMip^^^ uiislv'.off 



(VdKl 



The 



Hydci i yzed ah i ina. I p rote (C i^bt a i n . SPA ) (5) ) 5 ^Opj 

s(U poiiiiir^^ ■ 2;6D 

: CQfiistarcK ' ■ 22.00 

Silica pfiWdar 5, GO 

If: Aloe 4ft.}, powdered ^1,00 

P>^mnti6^ri (1.5): . , 0.^0. 

Heihy'?.^^ ratlin ' 0,ib 

pM^rodW 115 (15) Ci.ZO 



Ceraphyl.: fls.." a- cat^iinjc; ttat^rf^ 



Cet e'^iryl. .*ft :l c otto I ^ '( and) c6 1 ea ire t ft- 2p 



Steararoidopropyl. oet^aryl dirooritum ttffrylattejV. 

(and) prppy:ieh^;glytfql;t.t^^^^ 8S) tS^t-lMl*** 
Isodecyro5:eatey^Ci[|^k|h^^^^ \ [-^^^'.O 

, amino. acids W!dP(?l;yze:a ^Taitln . '>V^.k. . 

(Callramino Coi^^eV e^C> (29) . ^ ::',f(}?;5^;^ , v- 

Oiaiblidiflyrqrb (arid) methyl ^^abc'n (and) l^^^ 
p ropy! para b en <.and ) . /prbpy.l ©ne1"^lifcbl, " * ' ' " ' * ' "" * ' 

(G^Hiwben U) (15) 
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